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DENISE COTE, District Judge:  

 Before the Court is an August 13, 2013 motion for partial 

judgment on the pleadings under Rule 12(c), Fed. R. Civ. P., 

filed by certain of the individual defendants in these actions.  

The motion requires the Court to decide whether the SEC 

radically altered Section 11 liability for individuals who sign 

registration statements in the context of the shelf registration 

process when the SEC promulgated Rule 430B in 2005.  For the 
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following reasons, the Court concludes that Rule 430B made no 

such fundamental changes and that motion must be denied. 

 

BACKGROUND 

 These actions involve alleged misrepresentations in the 

offering materials for residential mortgage backed securities 

purchased by Fannie Mae and Freddie Mac (collectively, the 

“GSEs”) between 2005 and 2007.1

                                                 
1 The Federal Housing Finance Agency (“FHFA”), acting as 
conservator of the GSEs, filed seventeen actions in this 
district against various financial institutions in connection 
with these transactions.  One action was transferred to the 
Central District of California as related to defendant 
Countrywide’s bankruptcy proceedings in that district.  FHFA v. 
Countrywide Financial Corp., et al., No. 11 Civ. 6916 (DLC) 
(S.D.N.Y. Feb. 8, 2012) (transfer order).  Four others have been 
dismissed as settled between the parties: FHFA v. General 
Electric Co., et al., No. 11 Civ. 7048 (DLC); FHFA v. Citigroup 
Inc., et al., No. 11 Civ. 6196 (DLC); FHFA v. UBS Americas Inc., 
et al., No. 11 Civ. 5201 (DLC); and FHFA v. JPMorgan Chase & 
Co., et al., No. 11 Civ. 6188 (DLC).  Discovery in one 
additional related action pending in the District of 
Connecticut, FHFA v. The Royal Bank of Scotland Group PLC, et 
al., 3:11-cv-1383 (AWT), is being coordinated with the cases 
pending in this Court. 

  The securities at issue 

consisted of certificates issued by a trust that were backed by 

pools of underlying mortgages and entitled the owners to income 

in the form of payments on those mortgages.  The value of the 

certificates thus depended on the ability of mortgagors to repay 

the loan principal and interest and the adequacy of the 
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collateral in the event of default.  FHFA v. UBS Americas, Inc., 

858 F. Supp. 2d 306, 312 (S.D.N.Y. 2012).  

The certificates purchased by the GSEs were issued pursuant 

to shelf registration statements filed with the Securities and 

Exchange Commission (“SEC”), prospectuses, and prospectus 

supplements that together constitute the “offering documents” 

for each security.  The alleged misrepresentations at the heart 

of these cases concerned the creditworthiness of the borrowers 

and the quality of the collateral underlying the certificates 

and were made in the prospectus supplements; the original 

registration statements contained only a base prospectus with 

generic information about future offerings.  FHFA v. UBS 

Americas, Inc., No. 11 Civ. 5201 (DLC), 2012 WL 2400263, at *4 

(S.D.N.Y. June 26, 2012).  The information that was material to 

investors “was only provided at the time that each 

securitization was marketed to the public –- in the form of 

lengthy prospectus supplements that purported to convey in 

detail the soundness of the underlying assets.”  Id. at *5.   

The defendants in these cases include various corporate 

entities that played different roles in the securitization 

process as well as individuals whom FHFA alleges are liable as a 

“control person” under Section 15 of the Securities Act of 1933, 

15 U.S.C. § 77o, or as directors or signing officers under 

Section 11 of the Securities Act.  15 U.S.C. § 77k(a).  The 
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instant motion for judgment on the pleadings, which was fully 

submitted on September 6, is brought by certain individual 

defendants who signed the relevant shelf registration statements 

but did not sign the prospectus supplements (the “Individual 

Defendants”).  The Individual Defendants argue that they cannot 

be liable under Section 11 for misstatements contained in the 

prospectus supplements. 

 

DISCUSSION 

 Shelf registration is a process by which securities can be 

registered to be offered or sold on a delayed or continuous 

basis.  The purpose of shelf registration is to afford the 

issuer the “procedural flexibility” to vary “the structure and 

terms of securities on short notice” and “time its offering to 

avail itself of the most advantageous market conditions.”  Shelf 

Registration, SEC Release No. 6499, 1983 WL 408321, at *4 (Nov. 

17, 1983) (“SEC Rel. 6499”); see In re WorldCom, Inc. Sec. 

Litig.,  345 F.Supp.2d 628, 667 (S.D.N.Y. 2004). 

 As a general matter, the registration statement for a new 

securities offering must include a copy of the prospectus that 

will be used to market the securities for sale to the public.  

17 C.F.R. § 230.404.  In order to satisfy Section 10(a) of the 

Securities Act, 15 U.S.C. § 77j(a), the prospectus must make 

detailed disclosures about the securities at issue and, in the 
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case of asset-backed securities, the underlying asset pools.  

See Regulation S–K, 17 C.F.R. § 229.10 et seq.; Regulation AB, 

17 C.F.R. § 229.1100 et seq.; see also In re WorldCom,  345 

F.Supp.2d at 658. 

 The shelf registration process allows certain would-be 

issuers to file a generic registration statement with the SEC 

that omits the type of detailed information that must generally 

be disclosed to purchasers.  17 C.F.R. §§ 230.409, 230.415, 

230.430A.  A qualified registrant commits that, at the time of 

any offering, it will have made the omitted disclosures in some 

form or another, including by filing a post-effective amendment 

to the registration statement, filing a prospectus supplement 

with the SEC, or filing an annual report pursuant to Section 

13(a) or Section 15(d) of the Exchange Act.  See 17 C.F.R. 

§ 229.512.  Once this “shelf registration statement” becomes 

effective, the issuer can take the registration statement “off 

the shelf,” make the required supplemental disclosures, and use 

the shelf registration statement to issue securities whenever it 

chooses, without the need for further SEC action.  Thus, as in 

this case, a single shelf registration statement may be used for 

a series of offerings.  SEC Rel. 6499, 1983 WL 408321, at *4. 

 In 2005, the SEC promulgated Rule 430B, which among other 

things broadened the category of disclosures that can be made in 

prospectus supplements rather than post-effective amendments to 
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registration statements.  See 17 C.F.R. § 230.430B; FHFA v. UBS, 

2012 WL 2400263, at *4 (“Rule 430B permits issuers to make 

disclosures by prospectus supplement that previously would have 

required a post-effective amendment to the registration 

statement . . . .”).  In a motion to dismiss filed in 2012 in 

one of these coordinated actions, certain defendants argued that 

FHFA’s claims were time-barred because the effective dates of 

the certificates at issue were the dates of the underlying 

registration statements, not the dates they were actually 

marketed to the public.  See FHFA v. UBS, 2012 WL 2400263, at 

*1.  The Court rejected this argument, noting that Rule 430B did 

not change the rule that “[a] filing that represents a 

fundamental change in the information set forth in the 

registration statement has always been deemed to restart the 

clock on Section 11 claims.”  Id. at *4 (citation omitted).  

Because the prospectus supplements at issue in these cases were 

plainly “fundamental changes” to the information contained in 

the registration statements, the Court held, they triggered new 

Securities Act liability periods.  Id. at *5.  The defendants 

did not then argue, and the Court therefore did not address, the 

issue of what effect Rule 430B has on Section 11 liability for 

individuals who sign registration statements but not later 

prospectus supplements that contain alleged misstatements. 
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 Section 11 creates liability for signers of registration 

statements whenever “any part of the registration statement, 

when such part became effective, contained an untrue statement 

of material fact or [omission].”  15 U.S.C. § 77k(a) (emphasis 

added).  Under Rule 430B, information in a prospectus supplement 

required to be filed by Rule 424(b)(2), (b)(5), or (b)(7) is 

“deemed to be part of and included in the registration statement 

on the earlier of the date such subsequent form of prospectus is 

first used or the date and time of the first contract of sale of 

securities in the offering to which such subsequent form of 

prospectus relates.”  17 C.F.R. § 230.430B(f)(1).  These Rule 

424(b) sections cover prospectus supplements that disclose 

information previously omitted from the prospectus filed as part 

of an effective registration statement pursuant to the shelf 

registration process.  17 C.F.R. § 230.424(b)(2). 

 Because Rule 430B “deems newly disclosed information to be 

included in the registration statement, plaintiffs may base 

claims under § 11 of the ’33 Act on a supplemental prospectus’s 

material misstatements or omissions.”  New Jersey Carpenters 

Health Fund v. Royal Bank of Scotland Group, PLC, 709 F.3d 109, 

114 n.2 (2d Cir. 2013).  Indeed, in its release accompanying 

Rule 430B, the SEC explained that “[a]s a result of Rule 430B 

. . . prospectus supplements required to be filed under Rule 424 

. . . will, in all cases, be deemed to be part of and included 
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in registration statements for purposes of Securities Act 

Section 11.”  Securities Offering Reform, SEC Release Nos. 33-

8591, 34-52056, IC-26993, 70 Fed. Reg. 44722, 44773 (Aug. 3, 

2005) (“SEC Rel. 8591”). 

The instant motion, however, focuses on a wrinkle in this 

regime.  Rule 430B drew a distinction between different 

categories of potential Section 11 defendants in determining 

whether the filing of a prospectus supplement triggers a new 

“effective date.”  Under Rule 430B(f)(2), the date the 

prospectus supplement is first used (or the date the securities 

to which it relates are first sold) becomes the new “effective 

date” of the registration statement for purposes of Section 11 

liability “of the issuer and any underwriter at the time only.”  

Id. at § 230.430B(f)(2) (emphasis added).  As to directors, “the 

date a form of prospectus is deemed part of and included in the 

registration statement . . . shall not be an effective date 

established pursuant to paragraph (f)(2) of the section.”  Id. 

at § 230.430B(f)(4). 

Were that the end of the matter, Rule 430B would have 

effected a sea change in the Section 11 liability of directors, 

exempting them from responsibility for the material contained in 

later-filed prospectus supplements.  But, it is not.  Rule 430B 

included two exceptions in paragraph (f)(4), which provide that 

the filing of a prospectus supplement creates a new effective 
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date for directors when it is filed “for purposes of including 

information required by section 10(a)(3) of the Act or pursuant 

to Item 512(a)(1)(ii) of Regulation S-K.”  17 C.F.R. 

§ 230.430B(f)(4).  Item 512(a)(1)(ii), in turn, requires a 

registrant to “reflect in the prospectus any facts or events 

arising after the effective date of the registration statement 

. . . which, individually or in the aggregate, represent a 

fundamental change in the information set forth in the 

registration statement.”  17 C.F.R. § 229.512(a)(1)(ii).   

Where the prospectus supplement represents a “fundamental 

change” to the information in the registration statement, then, 

even for directors, it is “deemed part of and included in the 

registration statement on the earlier of the date such 

subsequent form of prospectus is first used or the date and time 

of the first contract of sale of securities in the offering to 

which such subsequent form of prospectus relates.”  17 C.F.R. 

§ 230.430B(f)(1) and (f)(4).  Thus, a prospectus supplement 

containing information representing a fundamental change in the 

information provided in the registration statement creates 

Section 11 liability for directors based on that new 

information.   

The SEC release accompanying Rule 430B makes clear that 

this reading of Rule 430B conforms with the SEC’s intent.  In 

making what it characterized as “incremental changes” to the 
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offering process, SEC Rel. 8591, at 44725, the SEC intended no 

sea change in Section 11 liability.2

Rule 430B was adopted by the SEC as part of its 

modernization process.  While it was an important step in that 

process, it is quite “limited in scope.”  Id. at 44725.  As the 

SEC explained, Rule 430B is  

  As the SEC explained, “we 

believe that for . . . directors, signing officers, and experts, 

the filing of a form of prospectus should not result in a later 

Section 11 liability date than that which applied prior to our 

new rules.”  Id. at 44774.  Indeed, the SEC clarified that “the 

filing of a form of prospectus for purposes of updating the 

registration statement pursuant to Section 10(a)(3) or 

reflecting fundamental changes in the information in the 

registration statement” does create a new effective date for 

directors and signing officers.  Id. 

focused primarily on constructive, incremental changes 
in our regulatory structure and the offering process 
rather than the introduction of a far-reaching new 
system, as we believe that we can best achieve further 

                                                 
2 The defendants have not argued that they, their counsel, or any 
commentator had ever understood Rule 430B to alter individual 
liability under Section 11 in the manner they suggest here.  
They have not supported this motion with citation to commentary 
by experts in securities regulation or even by reference to the 
guidance their law firms issued to their clients at the time 
Rule 430B was adopted.  The novelty of this argument may explain 
why the defendants did not include it in any of the dozen or so 
motions to dismiss they filed in these coordinated actions in 
2012.   
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integration of Securities Act and Exchange Act 
disclosure and processes by making adjustments in the 
current integrated disclosure and shelf registration 
systems.   
 

Id.  Among other things, through this rule the SEC chose “the 

triggering dates for prospectus supplements to be deemed part of 

and included in registration statements.”  Id. at 44773.   

In addressing the triggering dates that relate specifically 

to issuers and underwriters, the SEC explained that it had tried 

to reconcile the effective dates for shelf offerings with the 

comparable dates for non-shelf offerings to eliminate 

“unwarranted, disparate treatment of underwriters and issuers 

under Section 11.”  Id.  But, when it came to others, such as 

directors and officers signing registration statements, the 

filing of a form of prospectus will not result in a “later 

Section 11 liability date than that which applied prior to our 

new rules.”  Id. at 44774.  Accordingly, where there is a 

“fundamental change” in the information provided to the 

marketplace through the filing of a prospectus supplement, the 

new trigger dates for Section 11 liability will apply to those 

persons, but where there is no fundamental change, they will 

not.  Id.3

                                                 
3 Rule 430B similarly addressed the liability trigger dates for 
experts, but it is unnecessary to describe those to address the 
issues raised by this motion. 
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The Individual Defendants object that the prospectus 

supplements at issue were filed not pursuant to Item 512, but 

under Rule 424(b), and that later provisions of Item 512 carve 

out such filings.4

The Individual Defendants also point to the drafting 

history of Rule 430B.  As the Individual Defendants note, the 

original version of Rule 430B did not include the carve-out that 

eventually became Section 430B(f)(4).  See Securities Offering 

Reform, SEC Release No. 33-8501, 34-50624, IC-26649, File No. 

S7038-04, 69 Fed. Reg. 67392, 67471 (proposed Nov. 17, 2004).  

While the Individual Defendants are correct that the SEC revised 

  The reference in Rule 430B, however, is to 

Item 512(a)(1)(ii) only, not Item 512 as a whole.  Rule 430B 

clearly used that citation as a shorthand way of incorporating 

the term “fundamental change” and its definition in Item 

512(a)(1)(ii).  This is the only reading of Rule 430B(f)(4) that 

harmonizes it with the parallel language in the SEC’s 

accompanying release, and the only reading that avoids working a 

radical shift in the liability of directors for material in 

prospectus supplements that constitutes a fundamental change to 

the information contained in the registration statement. 

                                                 
4 Item 512(a)(1)(B) provides that paragraph (a)(1)(ii), quoted 
above, “do[es] not apply if the registration statement is on 
Form S-3 . . . and the information required to be included in a 
post-effective amendment by those paragraphs . . . is contained 
in a form of prospectus filed pursuant to Rule 424(b).”  17 
C.F.R. § 229.512(a)(1)(B). 
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the rule to include the carve-out in response to comments from 

the ABA and others, SEC Rel. 8591, at 44774, those comments 

urged only that the effective dates for directors and signing 

officers continue to be “determined as under the current 

system.”  Ltr. from Dixie L. Johnson & John S. Bostelman, Comm. 

on Fed. Reg’n of Secs., Section of Business Law, Am. Bar Ass’n, 

to SEC dated Feb. 11, 2005, at 49, available at http:// 

www.sec.gov/rules/proposed/s73804/dljohnson021105.pdf.  The SEC 

accepted this position, and indicated that the Section 11 

liability date for directors and signing officers would remain 

“that which applied prior to our new rules.”  SEC Rel. 8591, at 

44774.  In a footnote, the SEC clarified that “[p]rior to 

today’s amendments,” a new effective date was triggered by a 

post effective amendment filed “to reflect in the prospectus 

fundamental changes in the information in the registration 

statement.”  Id. at n.468.  Again, it is clear that the SEC 

intended individuals to remain liable for “fundamental changes” 

to the information in a registration statement, as they had been 

previously. 

As the Court has already concluded, the prospectus 

supplements here certainly constituted fundamental changes to 

the information previously disclosed about the certificates, as 

they contained virtually all of the detail about the underlying 

collateral and the ability of borrowers to repay the loans that 
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would have been material to investors.  FHFA v. UBS Americas, 

2012 WL 2400263, at *4.  Rule 430B therefore does not exempt the 

Individual Defendants from Section 11 liability for 

misstatements contained in the prospectus supplements. 

 

CONCLUSION 

 The Individual Defendants’ August 13, 2013 motion for 

partial judgment on the pleadings is denied. 

 

Dated: New York, New York 
December 10, 2013 
 

 
__________________________________ 
           DENISE COTE 
   United States District Judge 
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